151 Pauline Street Response from Town Attorney

You have requested an opinion as to the source of the Town’s title to the property at 151 Pauline
Street (the “Premises”) and whether the title to the Premises is subject to any res trictions which
would affect the Town’s use of the Premises for future re-development plans. The Premises is
currently the site of the school auditorium and the skating rink. Questions have been raised that
the Premises may be a portion of the land described in the “so-called Donation Deed” to the
Town from Augusta P. Ingalls, Frank W. Tucker, Jennie E. Tucker Clarence S. Eldridge, and
Evelyn M. Eldridge dated November 24, 1902, recorded with Suffolk County Registry of Deeds
in Book 2869, Page 150 (the “Ingalls Deed”), which became known as Ingleside Park, and
therefore must be used for the same purposes as Ingleside Park. However, upon my review of
the title research performed by our title examiner, Marsh, Moriarty, Ontell & Golder, P.C., it is
my opinion that the source of the Town’s title to the Premises is not from the Ingalls Deed, but
rather is from Deeds to the Town from the Cummings family describing a certain parcel of land
bounded by Pauline Street containing approximately 7.55 acres as follows:

1. Deed from Edward A. Cummings and Horace S. Cummings, dated November 18, 1872,
recorded with said Deeds in Book 1135, Page 272;

2. Confirmatory Deed from Harriet B. Cummings as Guardian of Willis B. Cummings and
Alice M. Cummings, dated February 4, 1881, recorded with said deeds in Book 1515,
Page 408; and

3.  Confirmatory Deed from Harriet P. Cummings dated February 4, 1881, recorded with said
Deeds in Book 1515, Page 409 (the “Cummings Deeds”).

Copies of the Exhibits and Deeds are attached.

Title to the Premises

In reviewing the description of the land in the Ingalls Deed it appears that the Ingalls land is
situated northerly of the Premises. Please refer to the Atlas Plan titled Exhibit A Plan as it shows
the approximate location of the boundaries of the land in the Ingalls Deed in yellow. The Ingalls
land is not bounded by Pauline Street at all. In fact the southerly border of the Ingalls land is
described as being by the land of the Town of Winthrop to land of Samuel Wheelock, who was a
northerly abutter of 141 Pauline Street. Also when reviewing the Ingalls Deed the Ingalls’

land bounds along the land described in the title to 141 Pauline Street, which has already been
examined by our title examiner, thereby further confirming the location of the Ingalls land, as
being north of the Premises. Furthermore, it is important to note that at the time of the Ingalls
Deeds in 1902, the Town of Winthrop had already acquired the land described in the Cummings
Deeds in 1872. To further support that the Town owned the Premises prior to the Ingalls Deed in
1902, | refer to the plan dated June 1896, recorded in Book 2400, End where the Town of
Winthrop is shown as the owner of the Premises.

When examining the Cummings Deed I find that the land is described as being bounded westerly
and northerly by land of Samuel Ingalls and is bounded southerly by a street laid out by the
Town of Winthrop, which is now known as Pauline Street. This description confirms that the



Ingalls land is north of the Premises and was not part of the land included in the Ingalls Deed. In
addition the bounds of the Cummings land match the boundaries of the land at 141 Pauline Street
which confirms the location of the Premises. Therefore, based upon the description in the
Ingalls Deed, the Cummings Deed and the title to 141 Pauline Street, it is my opinion, the
source of the Town’s title to the Premises is the Cummings Deed.

Use of the Premises

In reviewing whether the Town may use the Premises for its future re-development plans or if it
must be used for park purposes, | researched the records at the Suffolk County Registry of Deeds
and found that there were no Town Meeting votes recorded evidencing the purposes for which
the Premises is to be used and the Town is unable to provide any such documents of Town
records. In addition there are no restrictions included in the Cummings Deeds requiring the
Premises to be used for any specific purpose. | have been advised by the Town that the Premises
were vacant for some time and a portion used as a playground. However, the Middle School and
auditorium and gymnasium had been built on this site and then subsequently the skating rink was
constructed on a portion of the property. This Premise therefore has been used for multiple
purposes, including school and recreational purposes. In addition it is important to note that the
Premises have not been maintained as a park or open space but rather has had school and
recreational buildings constructed on the Premises.

| have been informed by the Town that the buildings on the Premises are currently under the
control and responsibility of the Town Manager’s office and the Recreation Department is
currently managing any activity in the former school building, auditorium and gymnasium. The
Rink building is managed by the Town Rink Manager. When the School Buildings were being
used for school purposes, then the School Department had control of the buildings and site.

In considering whether Article 97 of the Amendments to the Massachusetts Constitution is
applicable to the Premises and whether any use or disposition of the land will trigger the
requisite approvals pursuant to Article 97, one must consider the purpose of Article 97 which is
“... The people shall have the right to clean air, and water, freedom from excessive and
unnecessary noise, and the natural, scenic, historic, and esthetic qualities of their environment;
and the protection of the people in their right to the conservation, development and utilization of
the agricultural, mineral, forest water, air and other natural resources is hereby declared to be a
public purpose.” Article 97 further provides “Land and easements taken or acquired for such
purposes shall not be used for other purposes otherwise disposed of except by laws enacted by a
two thirds vote, taken by yeas and nays, of each branch of the general court.” In essence,
Article 97 provides that if a municipality acquires land for a purpose protected under Article 97,
it may not convey that land or change its use without a two-thirds roll call vote of each house of
the Legislature.

For many years, there was little case law on the question of Article 97 applicability. Recently
the Courts have addressed this question as to whether Article 97 applies to property originally
acquired or taken for Article 97 purposes. This was clarified in Mahajan V. Department of
Environmental Protection, 464 Mass. 604 (2013): “The critical question to be answered is not
whether the use of the land incidentally serves purposes consistent with Art. 97. Or whether the




land displays some attributes of art. 97 land, but whether the land was taken for those purposes,
or subsequent to the taking was designated for those purposes in a manner sufficient to invoke
the protection of art. 97.” Mahajan, 464 Mass. at 615 (emphasis in original). It was clear after the
Mahajan case that property originally acquired for a purpose by Deed or a Taking other than
those protected by Article 97 could be later designated as Article 97 property.

Mahajan also restricted the application of Article 97. According to Mahajan, for land_to be
subject to Article 97, the primary purpose for which the land is acquired, taken or dedicated must
be a purpose that serves the “stated goals of art. 97”- that is, conservation of the environment and
natural resources. Id. At 615. In the recent decision of Smith v. City of Westfield, 478 Mass. 49,
the Supreme Judicial Court decided “The clear and unequivocal intent to dedicate public land as
a public park must be more than simply an intent to use public land as a park temporarily or until
a better use has emerged or ripened...Rather, the intent must be to use the land permanently as a
public park, because the consequence of a dedication is the general public for whose benefit a
use in the land was established...obtains an interest in the land in the nature of an easement,
Lowell, 322 Mass. at 730 and “upon completion of the dedication it becomes irrevocable.” Id. At
57.

In both Mahajan and Smith it is clear that the Town as the landowner needs to show intent to use
the land for a specific purpose protected under Article 97 and then to permanently use the
property for the Article 97 purposes. In this case there is no evidence of any recorded
instruments showing intent to acquire or use the Premises for Article 97 purposes, which is not
necessarily required by the Smith Decision, but there is no evidence of intent to permanently
preserve the use of the property for Article 97 purposes. Rather in this case, the Premises are
used for different purposes, and the Town has even constructed a school auditorium, gymnasium
and skating rink on the Premises, which certainly are not preserving the natural resources of the
Premises as intended by Article 97. Therefore, | conclude in my opinion that the Premises are
not subject to Article 97 and that the Premises are not subject to Article 97.
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